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Robert E. Meale, Administrative Law Judge of the Division
of Admi nistrative Hearings, conducted the final hearing in
Mam , Florida, on May 1, 2002.
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Seni or Attorney
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Di vision of Real Estate
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Ol ando, Florida 32801

For Respondent: Wayne WAgie, pro se
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STATEMENT OF THE | SSUES

The i ssues are whether Respondent is guilty of issuing
checks from his escrow account w thout sufficient funds so as to

constitute cul pable negligence, breach of trust,



m srepresentation, or concealnment, in violation of Section
475.25(1)(b), Florida Statutes; failing to reconcile escrow
accounts, in violation of Section 475.25(1)(e) and (k), Florida
Statutes, and Rule 61J2-14.012, Florida Adm nistrative Code;
enpl oyi ng an unlicensed person, in violation of Section
475.42(1)(c), Florida Statutes; failing to maintain business
records, in violation of Section 475.5015, Florida Statutes; and
violating a lawmful order of the Florida Real Estate Conmm ssion
by failing to pay a citation within the required tine, in

vi ol ation of Section 475.25(1)(e), Florida Statutes. |If
Respondent is guilty of any of these allegations, an additional
issue is the penalty that should be inposed.

PRELI M NARY STATEMENT

By Anended Adnini strative Conpl ai nt dated Septenber 20,
2001, Petitioner alleged that Respondent is a licensed real
estate broker and served as the qualifying broker for Express
Realty and I nvestnent, Inc.

The Amended Administrative Conplaint alleges that on
July 15, 1999, Respondent's unlicensed enpl oyee, Novellete
Hanse, issued two checks to Fidelity Title Conpany on the
account of Express Realty and Investnent, Inc. The Amended
Adm ni strative Conplaint alleges that these checks were in the
amounts of $5940 and $12,229.08 and were issued in connection

with the closing of certain property known as 6360 Sout hwest



23rd Street in Mramar. The Amended Adm nistrative Conpl ai nt

al | eges that Respondent's escrow account had insufficient funds
to pay these checks, and Respondent did not cover the checks
until eight days after the closing.

The Anended Admi nistrative Conplaint alleges that on
August 11, 1999, Petitioner's investigator perfornmed an audit of
Respondent's escrow account and found an overage of $7225.52.
The Amended Administrative Conplaint alleges that, in response
to the investigator's request, Respondent failed to produce
records relating to the above-described cl osing and has never
produced these records. The Anended Adm nistrative Conpl ai nt
al | eges that Respondent failed to give the appropriate notices
and di scl osures, and, on August 23, 1999, Petitioner's
i nvestigator issued Respondent a citation requiring paynent
within 60 days. The Anended Admi ni strative Conpl aint alleges
t hat Respondent paid the citation on Decenber 23, 1999.

The Amended Admi ni strative Conplaint alleges that
Respondent admitted during the investigation that Ms. Hanse was
performng real estate services for Express Realty and
| nvestment, Inc., while unlicensed.

The Amended Administrative Conplaint alleges that on
Cct ober 20, 1999, Respondent facilitated a sale and purchase
contract between M. Row and, as seller, and M. and

Ms. Thonpson, as buyers, for property known as 850 Sout hwest 9th



Avenue in Hallandale. The Amended Admi nistrative Conpl ai nt
al l eges that Ms. Hanse showed the property to the Thonpsons,
prepared the contract, and negotiated the counteroffers.

The Amended Administrative Conplaint alleges that
Respondent resigned as broker of record for Express Realty and
| nvestnent, Inc., on January 28, 2000.

Count | alleges that Respondent issued escrow account
checks wi thout sufficient funds so as to constitute cul pable
negl i gence, breach of trust, m srepresentation, or conceal nent,
in violation of Section 475.25(1)(h), Florida Statutes.

Counts Il and IV allege that Respondent failed to reconcile
escrow accounts, in violation of Section 475.25(1)(e) and (k),
Florida Statutes, and Rule 61J2-14.012, Florida Adm nistrative
Code.

Count 111 alleges that Respondent enployed an unlicensed
person, in violation of Section 475.42(1)(c), Florida Statutes.

Count V alleges that Respondent failed to maintain business
records, in violation of Section 475.5015, Florida Statutes.

Count VI alleges that Respondent violated a | awful order of
the Florida Real Estate Conmmi ssion by failing to pay a citation
within the required tinme, in violation of Section 475.25(1)(e),

Fl ori da St at ut es.



The Amended Administrative Conpl aint seeks vari ous
penalties ranging froma reprinmand through revocation, as well
as the costs of the investigation.

At the hearing, Petitioner called two witnesses and offered
into evidence six exhibits: Petitioner Exhibits 1, 3, 5-7, and
9. Respondent called one witness and offered into evi dence no
exhibits. Al exhibits were admtted except Petitioner Exhibits
6 and 7, which were admtted only to show what the investigator
f ound.

The court reporter filed the transcript on May 23, 2002.
Petitioner filed its Proposed Recommended Order on June 11,

2002.

FI NDI NGS OF FACT

1. Respondent becanme a |icensed real estate sal esperson in
1987. The follow ng year, he becane a licensed real estate
broker, and he has renmi ned a broker continuously since that
time. From Septenber 30, 1996, through January 30, 2000,
Respondent was the qualifying broker of Express Realty and
| nvestnents, Inc. (Express Realty).

2. At notine relevant to this case was Novell ete Faye
Hanse a Florida-licensed real estate broker or real estate
sal esperson. At all relevant tinmes, Ms. Hanse was the office

manager of Express Realty.



3. Respondent formed Express Realty in 1995. Respondent
was the sole director and president. M. Hanse's son was an
of ficer of Express Realty fromthe tine of its formation.

4. Respondent nmet Ms. Hanse in 1991. She inforned
Respondent that she was a |licensed nortgage broker. Respondent
and Ms. Hanse agreed in late 1991 to forma joint real
est at e/ nort gage broker operation in a single office. However,
when Hurricane Andrew struck in 1992, Respondent, who has been a
i censed general contractor since 1978, engaged exclusively in
construction until 1995.

5. Respondent formed Express Realty to pursue the prior
plan of a joint real estate/nortgage broker operation. The two
busi nesses occupied an office building owmed by Ms. Hanse, who
di d not charge Respondent's business any rent. The address was
6306 Penbroke Road in Mramar.

6. Express Realty served as an escrow agent in a contract
dated May 9, 1999, for the sale and purchase of real property
| ocated at 6360 Sout hwest 23rd Street in Mramar. In this
capacity, Express Realty, held various funds in escrow for the
cl osi ng.

7. For the closing, Express Realty issued two checks
payable to the closing agent, totaling $19,169.08, and drawn on
its escrow account. The checks, which are dated July 15, 1999,

and signed by Ms. Hanse, bear the nane, "Express Realty &



| nvestments, Inc. Escrow Account” and bear the address 6306
Penbr oke Road in Mramar. The bank failed to pay these checks
due to insufficient funds.

8. After receiving a conplaint that Express Realty had
failed to produce these escrow funds at the closing,
Petitioner's investigator conducted an audit of Respondent's
escrow account. At the audit, which took place the day prior to
t he day schedul ed, the investigator found Ms. Hanse, but not
Respondent, at the Express Realty office. Despite repeated
requests on and after the day of the office visit, the
i nvestigator could not obtain relevant records from Ms. Hanse or
Respondent concerning the real estate transaction for which
Express Realty had i ssued escrow checks with insufficient funds.

9. On August 23, 1999, the Florida Real Estate Commi ssion
issued a citation to Respondent at 6306 Penbroke Road in
Mramar. The citation was served on Respondent within one week
of the date of issuance.

10. The $100-citation was for the failure to give the
required disclosure or notice in a real estate transaction. The
citation gave Respondent 30 days to contest the citation or 60
days to pay the citation. After the deadline, the investigator
contacted Respondent and asked hi m about the citation.
Respondent stated that he had forgotten about it. \When

Respondent still failed to pay the citation, the investigator



cal |l ed again, and Respondent stated that he had nmailed the
noney, but it had been returned due to a faulty address.
Respondent paid the citation approximtely four nonths after it
had been served on him

11. Shortly after Respondent belatedly paid the citation,
Petitioner received anot her conplaint concerning a contract for
the sale and purchase of real property |located at 850 Sout hwest
9th Avenue in Hallandale. 1In this transaction, M. Hanse
represented herself to be a |licensed real estate broker, showed
the property to prospects, and accepted $5000 in escrow on
behal f of Express Realty.

12. In July 2000, Petitioner's investigator conducted an
audit of Express Realty's escrow account. Again, the
i nvestigator was unable to find any docunents by which he could
undertake an independent reconciliation of the account or
ot herwi se docunent the role of Express Realty in the subject
transacti on.

13. At the hearing, Respondent clainmed that he was unaware
that Ms. Hanse had been conducting real estate business w thout
his authority in the nane of Express Realty. Although he
admtted that she was an enpl oyee of Express Realty, he
di scl ai mred any know edge that she had renoved himfromthe
escrow account and ot herw se taken over the nmanagenent of the

real estate broker conpany. However, Respondent coul d not



explain why, after his clainmed discovery of these m sdeeds in

t he summer of 1999, he did nothing to prevent Ms. Hanse from
continuing to use Express Realty as the neans by which to
conduct unlicensed real estate activities, as she did a few
months | ater. Under the circunstances, Petitioner proved that
Respondent was at all tinmes aware that Ms. Hanse was conducti ng
unlicensed real estate activities through Express Realty.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes.)

15. Section 475.25(1)(b), (e), and (k) states:

The conmi ssion nay deny an application for
licensure, registration, or permt, or
renewal thereof; may place a |icensee,
registrant, or permttee on probation; may
suspend a |icense, registration, or permt
for a period not exceeding 10 years; nay
revoke a license, registration, or permt;
may i npose an adm nistrative fine not to
exceed $1,000 for each count or separate
of fense; and may issue a reprinmand, and any
or all of the foregoing, if it finds that
the licensee, registrant, permttee, or
applicant:

(b) Has been guilty of fraud,

m srepresentation, conceal nent, false

prom ses, false pretenses, dishonest dealing
by trick, schenme, or device, cul pable
negl i gence, or breach of trust in any

busi ness transaction in this state or any
other state, nation, or territory; has



violated a duty inposed upon her or him by
law or by the terns of a |listing contract,
witten, oral, express, or inplied, in a
real estate transaction; has aided,

assi sted, or conspired with any other person
engaged in any such m sconduct and in
furtherance thereof; or has formed an
intent, design, or scheme to engage in any
such m sconduct and commtted an overt act
in furtherance of such intent, design, or
schene. It is inmaterial to the guilt of
the |licensee that the victimor intended
victimof the m sconduct has sustai ned no
damage or |l oss; that the damage or | oss has
been settled and paid after discovery of the
m sconduct; or that such victimor intended
victimwas a custoner or a person in
confidential relation with the |icensee or
was an identified nmenber of the genera
publi c.

(e) Has violated any of the provisions of
this chapter or any |awful order or rule
made or issued under the provisions of this
chapter or chapter 455.

(k) Has failed, if a broker, to inmediately
pl ace, upon receipt, any noney, fund,
deposit, check, or draft entrusted to her or
hi m by any person dealing with her or him as
a broker in escrowwith atitle conpany,
banki ng institution, credit union, or

savi ngs and | oan associ ation | ocated and
doing business in this state, or to deposit
such funds in a trust or escrow account

mai nt ai ned by her or himwth sone bank,
credit union, or savings and | oan

associ ation | ocated and doi ng business in
this state, wherein the funds shall be kept
until disbursenment thereof is properly

aut hori zed; or has failed, if a sal esperson,
to imediately place with her or his

regi stered enpl oyer any noney, fund,

deposit, check, or draft entrusted to her or
hi m by any person dealing with her or him as
agent of the registered enployer. The

conmm ssion shall establish rules to provide

10



16.

17.

for records to be nmintained by the broker
and the manner in which such deposits shal
be made.

Section 475.42(1)(c) provides:

No broker shall enploy, or continue in

enpl oynent, any person as a sal esperson who
is not the holder of a valid and current
license as sal esperson; but a |license as

sal esperson may be issued to a person
licensed as an active broker, upon request
and surrender of the |license as broker,

wi thout a fee in addition to that paid for
the i ssuance of the broker's active |icense.

Section 475.5015 provides:

Each broker shall keep and make available to
t he departnent such books, accounts, and
records as wll enable the departnent to

det erm ne whet her such broker is in
conpliance with the provisions of this
chapter. Each broker shall preserve at

| east one | egible copy of all books,
accounts, and records pertaining to her or
his real estate brokerage business for at

| east 5 years fromthe date of receipt of
any noney, fund, deposit, check, or draft
entrusted to the broker or, in the event no
funds are entrusted to the broker, for at

| east 5 years fromthe date of execution by
any party of any listing agreenment, offer to
purchase, rental property nmanagenent
agreenent, rental or |ease agreenent, or any
other witten or verbal agreenent which
engages the services of the broker. [|If any
br okerage record has been the subject of or
has served as evidence for litigation,

rel evant books, accounts, and records nust
be retained for at |east 2 years after the
conclusion of the civil action or the

concl usi on of any appell ate proceedi ng,

whi chever is later, but in no case |ess than
a total of 5 years as set above. Disclosure
docunents requi red under ss. 475.2755 and
475. 278 shall be retained by the real estate

11



18.

provi des:

licensee in all transactions that result in
a witten contract to purchase and sell rea

property.

Rul e 61J2-14.012, Florida Adm nistrati ve Code,

61J2-14. 012 Broker's Records.

(1) A broker who receives a deposit as
previ ously defined shall preserve and make
available to the BPR, or its authorized
representative, all deposit slips and
statenments of account rendered by the
depository in which said deposit is placed,
together with all agreenents between the
parties to the transaction. In addition,

t he broker shall keep an accurate account of
each deposit transaction and each separate
bank account wherein such funds have been
deposited. All such books and accounts
shal |l be subject to inspection by the DPR or
its authorized representatives at al
reasonabl e tinmes during regul ar business
hour s.

(2) Once nonthly, a broker shall cause to
be made a witten statenent conparing the
broker's total liability with the reconciled
bank bal ance(s) of all trust accounts. The
broker's trust liability is defined as the
sumtotal of all deposits received, pending
and being held by the broker at any point in
time. The mnimuminformtion to be
included in the nonthly statenent-
reconciliation shall be the date the
reconciliation was undertaken, the date used
to reconcile the bal ances, the name of the
bank(s), the nane(s) of the account(s), the
account nunber(s), the account bal ance(s)
and date(s), deposits in transit,

out standi ng checks identified by date and
check nunber, an item zed list of the
broker's trust liability, and any ot her
itens necessary to reconcil e the bank
account bal ance(s) with the bal ance per the
broker's checkbook(s) and ot her trust

12



account books and records disclosing the
date of receipt and the source of the funds.
The broker shall review, sign and date the
nmont hly statenent-reconciliation.

(3) Whenever the trust liability and the
bank bal ances do not agree, the
reconciliation shall contain a description
or explanation for the difference(s) and any
corrective action taken in reference to
shortages or overages of funds in the
account (s). \Wenever a trust bank account
record reflects a service charge or fee for
a non-sufficient check being returned or
whenever an account has a negative bal ance,
the reconciliation shall disclose the
cause(s) of the returned check or negative
bal ance and the corrective action taken.

19. Petitioner nust prove the material allegations by

cl ear and convinci ng evidence. Departnent of Banking and

Fi nance v. Gsborne Stern and Conpany, Inc., 670 So. 2d 932 (Fl a.

1996) and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

20. Petitioner has proved Count | of the Anended
Adm ni strative Conplaint. Respondent is guilty of cul pable
negligence in the issuance of checks from his escrow account
wi t hout sufficient funds, in violation of Section 475.25(1)(b).
Respondent's clains of ignorance and fraud are rebutted
factually by his failure to take any corrective action after the
sumrer of 1999--when he could no | onger deny know edge of
Ms. Hanse's actions--and |egally by the nondel egabl e nature of
this duty regarding his escrow account.

21. Petitioner has proved Counts Il and IV of the Anmended

Adm ni strative Conplaint. Respondent is guilty of failing to

13



properly reconcile his escrow accounts, in violation of Rule
61J2-14. 012, Florida Adm nistrative Code, and Section
475.25(1)(e) and (k). Respondent's clains of ignorance and
fraud are rebutted factually and legally for the reasons stated
in the precedi ng paragraph.

22. Petitioner has proved Count 11l of the Amended
Adm ni strative Conplaint. Respondent is guilty of enploying an
unlicensed sal esperson to performactivities requiring a
license, in violation of Section 475.52(1)(c). Respondent's
clainms of ignorance and fraud are rebutted factually and legally
for the reasons stated in the precedi ng paragraph.

23. Petitioner has failed to prove Count V, on the one
hand, and Counts Il and IV, on the other hand, largely overlap
because the failure to reconcile the escrow account is largely
driven by an absence of records with which to performa
reconciliation.

24. Petitioner has proved Count VI of the Amended
Adm ni strative Conplaint. Respondent did not tinely pay the
$100 citation, in violation of Section 475.25(1)(e).

25. Rule 61J2-24.001, Florida Adm nistrative Code, sets
forth the disciplinary guidelines for nost of the violations.
For a violation of Section 475.25(1)(b) in the form of cul pable
negl i gence, Rule 61J2-24.001(c) provides that the usual

penal ties range from $1000 to a one-year suspension. For a

14



viol ation of Section 475.25(1)(e), Rule 61J2-24.001(f) provides
t hat the usual penalties range froma fine of $1000 to an eight -
year suspension. For a violation of Section 475.25(1)(k), Rule
61J2- 24. 001(k) provides that the usual penalties range froma
90-day suspension and $1000 fine to revocation. For a violation
of Section 475.42(1)(c), Rule 61J2-24.001(y) provides that the
usual penalties range froma 90-day suspension and $1000 fine to
a two-year suspension. The rules do not expressly provide for a
usual range of penalties for a failure to nmaintain business
records.

26. In its proposed recommended order, Petitioner seeks a
$1000 fine and three-year suspension. Al though the renmedy
i nposed cannot be greater than that sought in an adm nistrative

conpl aint, see, e.g., Beverly Enterprises-Florida, Inc. v.

Agency for Health Care Adm nistration, 710 So. 2d 106 (Fla. 2d

DCA 1998), no judicial authority extends such a principle to the
remedy sought in a proposed recommended order. As noted above,
t he Amended Administrative Conplaint seeks penalties up through
revocati on.

27. At all material tines, Respondent knew that M. Hanse
was unlicensed and practicing real estate without a |license
t hrough Express Realty. By the summer of 1999, Respondent knew
that she was doing so recklessly and in a way that endangered

the public. Respondent's failure to take effective action to

15



stop Ms. Hanse fromusing Express Realty is a serious
aggravating circunstance.

28. The mnimum reasonable penalty in this case is $1000
fine for each of the five separate violations and a three-year
suspensi on; provi ded, however, if Respondent fails to pay the
fine in full within 180 days of the final order, his |icense
shal |l be revoked w thout further notice.

RECOMVVENDATI ON

It is

RECOMMENDED t hat the Fl orida Real Estate Conm ssion enter a
final order finding Respondent guilty of the allegations
contained in Counts I-1V and VI of the Amended Administrative
Conpl ai nt, inmposing a $5000 administrative fine, and suspendi ng
his license for three years; provided, however, if Respondent
fails to pay the fine in full within 180 days of the final

order, his license shall be revoked w thout further notice.
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DONE AND ENTERED this 9th day of July, 2002, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Fl ori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 9th day of July, 2002.

Jack Hisey, Deputy Division Director
Di vision of Real Estate
Departnment of Busi ness and
Prof essi onal Regul ati on
400 West Robi nson Street
Post O fice Box 1900
Olando, Florida 32802-1900

Dean Saunders, Chairperson
Fl ori da Real Estate Commi ssion
Di vi si on of Busi ness and
Pr of essi onal Regul ati on
400 West Robi nson Street
Post O fice Box 1900
Ol ando, Florida 32802-1900

Hardy L. Roberts, CGeneral Counse
Departnment of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202
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Juana Car st ar phen Wat ki ns

Seni or Attorney

Departnent of Busi ness and
Pr of essi onal Regul ati on

Di vision of Real Estate

400 West Robi nson Street

Ol ando, Florida 32801

Wayne Wagi e

11900 North Bayshore Drive, Unit No. 5
Mam , Florida 33181

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormmended order. Any exceptions
to this recomended order nust be filed with the agency t hat
will issue the final order in this case.
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